STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

BLANCA RCDRI GUEZ,

Petiti oner,

VS.

FLORI DA POAER and LI GHT COVPANY,

Respondent

and

FLORI DA PUBLI C SERVI CE COW SSI ON,

| nt ervenor.

CASE NO. 96-4935
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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case

on February 6,

Arrington,

1997, at Mam, Florida, before C aude B

a duly designated Adm nistrative Law Judge of the

Di vision of Adm nistrative Hearings.

For

For

For

Petiti oner:

Respondent :

| nt ervenor:

APPEARANCES

Mayra Trinchet, Esquire
42 Northwest 27th Avenue, No. 323
Mam, Florida 33125

Robert E. Stone, Esquire

Fl ori da Power and Li ght Conpany
Post O fice Box 029100

Mam , Florida 33102-9100

Vi cki Johnson, Esquire
Publ i c Service Comm ssion
2540 Shumard Gak Boul evard
Tal | ahassee, Florida 32399



STATEMENT COF THE | SSUES

The amount that Respondent, Florida Power and Light Conpany
(FPL), is entitled to bill the electrical account for the
property |located at 3151 S.W 84 Court, Mam, Florida, owned by
Petitioner, Blanca Rodriguez, and her husband, Juan A. Rodriguez,
for electricity used but not netered because of neter tanpering,
and the amount that Respondent is entitled to bill for the
reasonabl e costs of its investigation.

PRELI M NARY STATEMENT

FPL determ ned that sonmeone had tanpered with the neter for
the electric service account 3151 SSW 84 Court, Mam, Florida.
This property has, at all tinmes pertinent to this proceeding,
been owned by Petitioner, Blanca Rodriguez, and her husband,
Juan A. Rodriguez. Thereafter, FPL conducted an investigation
and determ ned what it considered to be a reasonable estimte of
the amount of electricity that had not been billed because of
the neter tanpering. The nethodol ogy used by FPL in making this
estimate was based on a net hodol ogy that has been approved by
the Florida Public Service Comm ssion. Thereafter, FPL
determ ned the value of the electricity that it estinmated had
been used but not billed and submtted a bill for that anount
pl us an anount which FPL considered to be the reasonable
expenses it incurred in conducting the investigation.

Thereafter, Petitioner, Blanca Rodriguez protested the proposed



billing to the Florida Public Service Conm ssion (FPSC). After
review, the FPSC entered a proposed order approving the billing
by FPL. Petitioner tinely requested a formal hearing to
chal | enge the proposed action of the FPSC, the matter was
referred to the Division of Adm nistrative Hearings, and this
proceedi ng fol | owed.

Prior to the beginning of the formal hearing, the
Petitioner and the Respondent stipulated that neter tanpering
had occurred. They did not stipulate when the tanpering
occurred and they did not stipulate who tanpered with the neter.
The issue left for resolution was whether the billing for
unmetered electricity and investigative costs was reasonabl e
wi thin the neaning of Rule 25-6.104, Florida Adm nistrative
Code.

At the formal hearing, Petitioner testified on her own
behal f and presented one exhibit, which was accepted into
evi dence. Respondent presented the testinony of one w tness,
Hel en Lubert, an enpl oyee of FPL who determ ned the anmount of
the billing at issue in this proceeding. Respondent presented
five exhibits, each of which was accepted into evidence. FPSC
presented no testinony or exhibit. At the request of the FPSC,

official recognition was taken of Rule 25-6.105(8)(a), Florida



Adm ni strative Code. At the request of Respondent, official
recognition was taken of Rule 25-6.104, Florida Adm nistrative
Code.

A transcript of the proceedings has been filed. At the
request of the parties, the tinme for filing post-hearing
subm ssions was set for nore than ten days following the filing
of the transcript. Consequently, the parties waived the
requi renent that a recomended order be rendered within thirty
days after the transcript is filed. Rule 60Q 2.031, Florida
Adm ni strative Code. The Petitioner and Respondent filed
proposed recommended orders, which have been duly considered by
t he undersigned in the preparation of this Recormmended Order

FI NDI NGS OF FACT

1. On January 30, 1987, the FPL electric service account
at 3151 SSW 84 Court, Mam, Florida, was opened under account
nunmber 20770-66450 in the nane of Juan A Rodriguez. The
account was in the nanme of Juan A Rodriguez at all tines
pertinent to this proceeding. At the request of the Petitioner,
t he account was changed into her nane on October 9, 1996.

2. The residence located at 3151 S.W 84 Court, Mam,
Florida, has, at all times pertinent to this proceeding, been

owned by Petitioner and her husband, Juan A. Rodriguez.



3. At all tinmes pertinent to this proceeding, Petitioner
has lived in the subject residence and has received the benefit
of FPL electrical service.

4. Petitioner’s husband, Juan A Rodriguez, lived in the
resi dence from 1987 until he and Petitioner separated in 1994.
Thereafter he noved back into the residence in February 1996,
and he was living at the residence at the tinme of the fornmal
heari ng.

5. I n August 1995, FPL becane suspicious that someone had
tanpered with the electrical nmeter for the subject residence.
An investigation was instigated and assigned to Helen Lubert, a
seni or revenue protection investigator enployed by FPL
Petitioner stipulated to the experience and expertise of M.
Lubert. Based on that investigation, which included a review of
the public records, spot checks of electrical usage during tines
there was no neter tanpering, and an interview with Petitioner
and her husband, Ms. Lubert projected the anmobunts of electricity
that had been actually used at the subject residence. This
proj ection made use of charts referred to as seasonal average
percent age of usage charts. These charts and the nethodol ogy
used by FPL have been approved by the Florida Public Service
Comm ssi on.

6. FPL’s records retention policy is to purge billing

records that are nore than six years old. Wen M. Lubert



attenpted in March 1996 to determ ne how | ong the neter

t anperi ng had been going on she could not locate the billing
records for the subject property prior to April of 1990. In
conparing the anounts that were billed wth the anbunts that she
had projected had been actually used, Ms. Lubert found the
anounts billed were substantially |ower than the anmounts she had
proj ected had been used. M. Lubert reasonably determ ned that
met er tanpering had been occurring at the subject residence
since at least April 1990.

7. M. Lubert testified that the projected anmount of
electricity actually used was reasonable and that the anount of
the billing for the electricity that had been used but not
bill ed because of neter tanpering was reasonable. She also
testified that the billing for the investigative costs was
reasonable. In formng her opinion that the projected anount of
electricity actually used was reasonable, M. Lubert considered
t hat the nmet hodol ogy used has been approved by the FPSC, the
approxi mate size of the residence, the type water heater and
appliances in the residence, the fact that there is a sw mm ng
pool with an electrical punp, the nunber of occupants in the
resi dence, the manner in which Respondent reported she used air
conditioning, and the fact that there was an apartnent added to
t he house in 1994.

8. Ms. Lubert calculated that since April 1990 and the



date of the billing, the value of the unnmetered electricity that
had been used by the subject account was $7,453.12. This
calculation is a reasonable estimte of the unnetered energy
used. Ms. Lubert also calculated that the reasonabl e costs of
the investigation was $349.38. This anount is reasonabl e.

9. On April 5, 1996, FPL billed the subject account the
sum of $7,802.50 based on Ms. Lubert’s calculations. Although
her nanme was not on the account with FPL prior to Cctober 1996,
neither the FPSC or FPL has chal l enged her right to contest this
billing.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceedi ng. Section 120.57(1), Florida Statutes.

11. Rule 25-6.104, Florida Adm nistrative Code, provides
as follows:

In the event of unauthorized or fraudul ent
use, or neter tanpering, the utility may
bill the custoner on a reasonable estimte
of the energy used.

12. Petitioner does not dispute that FPL is entitled to
bill for its reasonable costs of investigation in addition to
t he reasonabl e val ue of the estinated energy used.

13. There was a di spute between the parties as to whether

Petitioner or Respondent has the burden of proof in this



proceedi ng. That dispute should be resolved by finding that the
Respondent, as the party asserting that its determ nation that
its billing is reasonable, has the burden of proof. See, Rule
28-6.08(3), Florida Admnistrative Code. 1In this type
proceeding, it would be patently unfair to place the burden on a
consuner that the billing by FPL is unreasonable. The burden
should be on the utility conpany to prove by a preponderance of
the evidence that its billing is reasonable.

14. FPL established by a preponderance of the evidence
t hat sonmeone tanpered with the nmeter for the subject account and
that as a result of that tanpering, both Petitioner and her
husband obtained the benefit of unnetered electricity. FPL also
established that it reasonably estinmated the val ue of that
unnetered electricity. FPL also established that the anpunt
charged this account for investigative costs was reasonabl e.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that the Florida Public Service
Comm ssion enter a final order that denies Petitioner’s
challenge to this billing, thereby upholding the billing to the

subj ect account.



DONE AND ENTERED this 21st day of My, 1997, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative
Hear i ngs

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060

(904) 488-9675 SUNCOM 278- 9675

Fax Filing (904) 921-6847

Filed with the Cerk of the

Di vi sion of Adnministrative
Hear i ngs

this 21st day of My, 1997

COPI ES FURNI SHED

M's. Bl anca Rodriguez
3151 Sout hwest 84th Court
Mam, Florida 33155

Mayra Trinchet, Esquire
42 Northwest 27th Avenue, Suite 323
Mam, Florida 33125

Robert E. Stone, Esquire
Post O fice Box 029100
Manm , Florida 33102

Vi cki Johnson, Esquire

Publ i c Service Comm ssion

Di vi sion of Legal Services

2540 Shumard Gak Boul evard

Tal | ahassee, Florida 32399-0850

Bl anca Bayo, Director of Records
Publ i c Service Comm ssion

2540 Shumard Gak Boul evard

Tal | ahassee, Florida 32399-0850



Rob Vandi ver, General Counse
Publ i ¢ Services Comm ssion

2540 Shunmard Gak Boul evard

Tal | ahassee, Florida 32399-0850

WIlliam D. Tal bott, Executive Director
Publ i ¢ Services Comm ssion

2540 Shunard Gak Boul evard

Tal | ahassee, Florida 32399-0850

NOTI CE OF RI GAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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